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This is a post-divorce dispute. The trial court
awar ded Tanmmy Boring MLeod, whose |ast name was fornerly WI son,
a judgnent for $3,386.15 agai nst her fornmer husband, Terry Lee
Wl son, “for the sole and exclusive use and benefit of M sty Dawn
W son as reinbursenent for college expenses.” The trial court
found this anmobunt to be the coll ege expenses incurred by the
parties’ now adult daughter, Msty,! for three senesters of
college. The Court ruled that Ms. MLeod was entitled to a
judgnment for this anmount pursuant to the foll ow ng provision of

the parties’ marital dissolution agreenent:

That the Husband shall pay the expenses of a
col |l ege education for the parties’ mnor
children if they desire to further their
educati on by way of coll ege.

M. WIson appealed, raising six issues. |In effect, this appea
questions the correctness of the award in toto, as well as the
propriety of including certain types of expenses as “expenses of
a col |l ege education.” The question for our determnation is
whet her the evidence preponderates against the trial court’s

judgnment. See Rule 13(d), T.R A P.

M. WIlson argues that he is only liable for Msty’s
col |l ege expenses to the extent they exceed funds avail able to her
from her savings account. This account was set up at Msty’'s
birth wwith a small deposit by her grandfather. The parties

di sagree as to how the remai ning funds in that account were

'For ease of reference, the parties’ daughter will be referred to in
this opinion by her first name.



t hereafter accunulated. M. WIlson testified that the savings
account was intended to provide at |east sone of the funds for

M sty’'s coll ege education. M. MLeod and M sty dispute this.

The trial court correctly held that the savings account
was not material to the issue before us. M. WIson's obligation
to pay his daughter’s coll ege expenses, as set forth in the
marital dissolution agreenent, is not tied, in any way, to the
savi ngs account. W nust focus, as the trial court did, on the
parties’ intent, as expressed in their marital dissolution
agreenent. See Bob Pearsall Mtors, Inc. v. Regal Chrysler-

Pl ymouth, Inc., 521 S.W2d 578, 580 (Tenn. 1975). There is
nothing in the parties’ agreenent to suggest that M. WIlson's
obl i gati on was contingent upon the exhaustion of the funds in the

savi ngs account. This issue is without nerit.

M. WIlson did not dispute the fact that tuition, books
and school supplies were included within the words “expenses of a
col l ege education.” It is clear that the relevant provision in
the marital dissolution agreenent contenplates these types of
expenses. The trial court so found, and M. WIson did not
question this finding in his testinony; nor does he argue agai nst
such a finding on this appeal. Wat he does contest is the tria
court’s finding that his obligation applies to school |unches

totaling $650 and gas for Msty’'s car in the anount of $572.00.



M. WIlson contends that his contractual obligation? is
subject to an inplied condition of reasonabl eness, citing More
v. Moore, 603 S.W2d 736, 739 (Tenn. App. 1980). W agree;
however, as it pertains to Msty' s lunch expense and gas needs,
we do not find it necessary to deci de whether these categories of
expenses are reasonabl e coll ege expenses in this case. This is
because we find that the evidence preponderates against the trial
court’s finding that M. WIlson failed to satisfy his obligation
W th respect to these expenses, even assum ng they are reasonabl e

col | ege expenses under the nmarital dissolution agreenent.

The record is clear that Msty attended a coll ege--the
Bl ount County canpus of Pellissippi State--that is approximtely
five mles fromwhere she lived with her father, M. WIlson. Her
cl asses were over at 1:00 p.m Food was available to her at
honme. There were occasi ons when she avail ed herself of the
opportunity to eat lunch at home. G ven the fact that |unch was
readily available to her at hone, a short distance from
Pel lissippi State, we find that the evidence preponderates
against a finding that M. WIson has not satisfied any

obligation he had with respect to her |unch needs.

The trial court calculated Msty’'s gas expenses based
on an all owance of 22 cents per mle; but this ignores the fact
that such an all owance includes el enents other than gas, e.g.,

depreci ati on, nmaintenance, and the like. It is clear in this

M. W son acknow edges that his obligation is contractual in nature,
citing Penland v. Penland, 521 S.W 2d 222, 224-25 (Tenn. 1975).
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case that M. WIlson furnished Msty a car for the short drive to
and fromschool. W do not believe it appropriate in this case
to burden himwith a per-mle charge. Assum ng transportation
was a reasonabl e coll ege expense in this case, we find that the
evi dence preponderates against the trial court’s finding that M.
W son has not satisfied this obligation. W find that he
furnished Msty's transportation. There is insufficient evidence
inthis case to warrant a finding that M. WIson owes an

addi tional transportation expense of $572.

The judgnent of the trial court is nodified by reducing
t he anobunt of the award from $3,386.15 to $2,164. 15. Exercising
our discretion, we tax the costs to the appellant. This case is
remanded to the trial court for enforcenent of the judgnent and
col l ection of costs assessed below, all pursuant to applicable

| aw.

Charl es D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

Don T. McMurray, J.



